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CellCall, Inc. ("CellCall") hereby submits its comments

in response to the Further Notice of Prgpoled Rule Miking in PR

Docket No. 93-144, Amendment of Part 90 of the Commission's Rules

to Facilitate Future Development of SMR Systems in the 800 MHz

Frequency Band (the "800 MHZ Further NPRK").

CellCall supports many ot the propo.als set torth in

the 800 MHz Further NPRK that would enable wide-area SMR .ystems

to compete with other Commercial Mobile Radio Services. However,

the Commission must adopt wide-area licensing rules tor 800 MHz

SMR spectrum that recognize the inher.nt ditter.nce. betw.en the

heavily licensed 800 MHz SIR spectrum and other CMRS spectrum. .
The Commission also must take into account the disparate needs of

traditional incumbent licens••s and lic.n•••••••king to otter

wide-area service.

To this end, CellCall supports the licen.ing ot 800 MHz

SMR spectrum on an MTA basis, with two 100-channel blocks being

licensed in each MTA. Eligibility to hold .uch lic.ns.s should

be limited to incuabent upper-band 800 MHz SIR licen•••• and

pending applicant. tor this .~ctrua.

CellCall gen.rally support. the co..ission'. propo.als

to conform wide-area ITA licensee right. and obligations to those

of other CMRS provider., but believes coverage require.ents

should be increased and the penalty tor tailure to construct MTA

channels should be moditi.d. Furthermore, incuabent lic.nsees

-ii-



should not be subject to mandatory relocation and should be

permitted to expand their systems in certain limited situations.

Finally, CellCall believe. the co.-ission's proposal to

hold auctions for MTA licenses is inconsistent with

Communications Act requirements that it consider licensing

methods that work to resolve mutual exclusivity, and also is

inconsistent with other statutory goals. By limiting eligibility

for MTA licenses and by considering other approaches prior to

holding auctions, the Commission can satisfy its statutory

obligations.

-iii-
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BEFORB'IHB

.Federal Communications Commission
WASHINGroN, D.C. 20554

In the Matter of )
)

Amendment of Part 90 of the )
Commi••ion's Rule. to Facilitate )
Future Development ot SMR systems )
in the 800 MHz Frequency Band )

)
and )

)
Impl..entation ot Section 309(j) )
ot the Communications Act - )
Competitive Bidding )
800 MHz SMR )

To: The COJDJDission

PR Docket No. 93-144
RM-8117, RM-8030,
RM-8029

PP Docket No. 93-253
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Cellcall, Inc. ("CellCall"), by its attorneys, hereby

submits it. comments in re.ponse to the further Notice of

Proposed Rule Making, FCC 94-271, relea.ed Nove~r 4, 1994 (the

"800 MHZ Further NPBM"), and the Commission's Order, DA 94-1326,

released November 28, 1994, in the above-captioned proceeding.

The following i. respectfully shown.

I. Ireliaiaary 'Y1;._a1;

1. CellCall owns and operates both conventional and

trunked specialized mobile radio ("SMR") stations throughout a

three-state area in the midwestern United states and has applied

for authorization to provide wide-area enhanced SMR service in

this region. Thus, CellCall has a substantial basis in

experience tor informed comment in this proceeding and stands to
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be sUbstantially affected by any new rules that govern the

licensing of wide-area SMR systems.

2. The 800 MHZ Further NPRK r.pr••ents the third time

in the recent past the Commission has propo••d rules governing

the authorization of 800 MHz SMR service on a wide-area basis.~

Eighteen months ago, the Commission propo.ed licensing up to 42

SMR channels for reus. on a wide-area basis, using either

Metropolitan Trading Areas ("MTAs") or Basic Trading Areas

("BTAs") as the defined service area, with eligibility to hold

such lic.ns.s r.strict.d to .xisting lic.n•••• within the s.rvice

area, and also sought comment on various a.thads to r.solve

mutually exclusive applications.~ Although this proposal

acknowl.dged that wid.-area SMR syst.ms could be impl••ented

under existing rul.s and policies,V the co..is.ion nonetheless

perceived a need to aadify its rules in order "to ease ••• large

seal. industry tran.ition to n.w .y.t•• technologies and

configurations," as w.ll as to ease admini.trativ. burdens placed

iAa In the Mattar of Aaen4aent of Part 90 of the
Cqmmis.ion's Rule. to Facilitate Futur. Daywlop••nt of SMR
Sy.t.ms in the 8001Hz F[aquency Band, PR Docket No. 93-144,
Notic. of Propoaa4 Byl. laking, 8 FCC Red. 3950 (1993) ("JQ2
MHZ NPRM"); Iaplgantation of Section. 3 (n) and 332 of the
Couuoication. Act. hgUlatory Traa1:Mnt of Mobile S.rvic.s,
GN Docket No. 93-252,lurth.r Notic. of Prgpg.a4 Bul.
Making, 9 FCC Red. 2863 (1994) ("Blgulatory Tr.at;a,nt
Furth.r NPRK"). Ba.ed on the siailarity of the i.8ue.
rai.ed and the fact that aany que.tion. rai.ed in the ~
MHZ Further NPBM were directly addre••ed by co.enters in
these prior proceedings, the co..ission should take office
notice of the r.cordth.rein.

800 KHz NPBM at paras. 15, 24, 27-29.

~ at para. 5.

DC01 94421.1 2
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on it by applicant••eeking rule waivers to iaplement wide-area

systems.~ De.pite .ub.tantial support generally for its

proposals,~ however, the Commission took no action.

3. The second wide-area 800 MHz SMa proposal followed

passage of the 1993 Budget Act,~ which, inter AliA, amended the

Communications Act of 1934 (the "Act") to authorize the

Commission to conduct auctions of mutually exclusive applications

under certain circuastances,V and required the Commission to

conform its technical, operating, and licensing rules for

services that are substantially si.ilar.~ In response to this

legislative action, the Commission issued the Regulatory

Treatment Further HPRM, in which it again reque.ted comment on a

modified plan for licensing wide-area SMR·service.~

4. In the subsequent Regulatory Treatment Third

OrderW the Commission adopted so.e ele.ents of the wide-area

plan. However, the Commission again declin.d to adopt final

~I Id.&.

V ~ Comments fil.d July 19, 1993 and Reply Comments filed
August 5, 1993 in PR Docket No. 93-144.

omnibus BUdget R.conciliation Act of 1993, Pub. L. No. 103
66, 107 stat. 312 ("1993 Budget Act").

V 47 U.S.C. S 309(j)(1)-(2).

V ~ 47 U.S.C. S 332(c); 1993 Budget Act S 6002 (d) (iii).

~ Regulatory Treatlant Further NPRM, supra note 1, at paras.
29-34.

Iapleaantation of sections 3(n) and 332 of the
Communications Act. Blgulatory Tr••taant of Kgbile Soryices,
Third Baport and Order, FCC 94-212, r.l••••d september 23,
1994 ("Requlatory TreatMent Third Order").

De01 94421.1 3



rules and postponed action on several key coaponents, including

service areas, channel assignments, and m.thods for resolving

mutually exclusive applications. W Instead, the Commission

stated that it would seek further comment in the sUbject 800 MHZ

Further NPRK.

5. Throughout the extended period that the 800 MHz

SMa wide-area licensing rules have been "1n play," existing

carriers like CellCall have been forced to continue to pursue

their business plans despite uncertainty about the future

licensing scheme. In CellCall's case, the coapany has continued

to aggregate the channels it will need to offer a competitive

wide-area SMa service. In adopting final rules, the Comaission
.

must strive to strike a balance between the need to improve wide~

area licensing procedures without altering the landscape so

radically as to frustrate the diligent efforts of those who have

sought in good faith to create coapetitive wide-area SMR syst..s

under previous rules and policies.

6. CellCall applauds the Co.-ission's efforts 1n the

Regulatory Treataent Tbird Order to adopt rules furthering the

goal of regulatory parity, particularly with respect to certain

technical and operational ruies, inclUding the elimination of

W After adoption ot the original 800 KHz BPRK, however, the
Co.-ission continued to accept and process requests for rule
waivers to allow the i.pl..entation ot vide-area systeas.
And, in June 1993 the co..ission adopted rule section
90.629, Which authorize. extended iaple..ntation schedules
for, inter AliA, facilities that are part of a coordinated
or integrated or wide-area 800 MHz SMR system. 47 C.F.R.
S 90.629.

DCOl 94421.1 4
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loading standards for 800 MHz SMR syst... and uniform

requirements for syst.. construction and peraissible

communications. W CellCall also aqrees with the Commission's

decisions therein to authorize 800 MHz SMR service on a

Commission-defined, wide-area basis, to adopt MTAs as the service

area, and to permit MTA licensees to self-coordinate system

modifications within their service territories without prior

approval.~ CellCall urge. the Commi••ion, however, in adoptinq

final rules for wide-area 800 MHz service, to recognize the

inherent differences between the heavily licensed 800 MHz SMR

spectrum and other CMRS spectrua. The co..ission also aust take

into account the needs of both existing SMR licensees and future

MTA licensees and provide flexibility to both.

II. 'lnice Area. aDd Cb'pel M.iggu.t..

7. In the 800 MHz Further HPRM, the Commission

propo.e. to divide the existing 14 MHz of SMR spectrua in the 800

MHz band into two classifications for licensing purposes. The

"upper band" of 200 contiguous channels (a total of 10 MHz· of

spectrum) would be licen.ed on an MTA basis, in four 50-channel

(2.5 MHz) blocks. The "lower band" of 80 non-contiguous channels

(a total of 4 MHz) would be licensed individually or in qroups of

up to five channels on a BTA baais, or would continue to be

licensed on a station-by-station, channel-.pecific basis.

w ~ Regulatory Treatment Third Order at paras. 190, 207-09.

W 14L at paras. 95-99.

DeOl 94421.1 5
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A. CellC&ll coatiaue. to support Geographic Licea.iag
of 1IIRH .... Chau.l • 1a••4 oa BM

8. The 800 MHz Further NEg seeks cOJlllent on Whether

the 800 MHz SMa "wide-areas" should be MTA. or some other

g.ographic d.signation. W CellCall continues to supportW

licen.ing wide-area systems on an MTA ba.i., and a180 .upport.

the proposal to divide SMR channels into upper band and lower

band channels for licensing purpo••••

9. In the Regulatory Treatment Third Order, the

Commission concluded that Part 90 wide-area SMa service is

sub.tantially .imilar to common carrier cellular .ervice, and

that ther.for. the two .ervices should be SUbject to .i.ilar

technical, operational, and licensing rUle•• W The co..ission

furth.r concluded that it should "aodify exi.ting channel

assignment rules and service ar.a definition., to the extent

practicable, to permit 800 MHz SMR licen.ing on a wide-area basis

because we have determined that such licensing will proaote

competition betw.en 800 MHz SMa licen.ees and other CMRS

licens88s."W Based on these conclu.ion., the co..i ••ion .hould

license wide-area SMR systeas on an MTA basis.

W 800 MHz further HPBK at para. 20.

W iAA Reply Co...nt. of CellCall, GN Docket No. 93-252, filed
July 11, 1994. CellCall al.o earlier .ought a wide-area SMa
license based upon MTAa, but was told by the Commission that
its request waf preaature.

W Bagulatory Treatment Third Order at paras. 14, 18.

III ~ at para. 94.

DCOl 94421.1 6
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10. The record established in response to both the

oriqinal 800 MHZ NPRM and the Regulatory TX.atatnt NPRM

demonstrates the need to authorize 5MB service over a larqe

service area that is market-based rather than site-specific.W

In the Regulatory Tr.atment proc••dinq, C.llCall and other

proponents of wide-area licensinq qenerally supported a plan

proposed by Nextel, Inc. ("Nextel"), which called for the

establishment of a contiquous 200-channel block to be licensed on

an .xclusiv. basis to one licens.. in each MTA. As the

Commission noted, Ce11Ca11 was amonq those who "streas(ed] the

importanc. to wide-area SMa lic.n•••• of obtaininq a clear,

contiquous band of spectrua if th.y are to compete aqainst

cellular and broadband PCS licens.es,"ut which are authorized,

respectively, 25 MHz and 30 or 10 MHz of clear, or virtually

clear, .pectrua. Th. MTA r.qions are co.parabl. to the service

areas established for cellular and broadband PCS systeas. These

MTA reqions reflect mark.t force., as the co..ission has seen in

smaller areas (~, MSAs and RSAs) aqqr.qated by carri.rs to

serve the wide-area s.rvice ne.ds of the mark.tplac.. In sum,

acces. to spectrum across a substantial qeoqrapbic area is vital

to the ability of SMa lic.n•••• to impl.m.nt advanced

technoloqi.s and compete with other co...rcial mobil. radio

services.

at ~,~, ~ at para. 87.

W ~ at para. 91.

DC01 94421.1 7



11. Granting 800 MHz SMR operators MTA licenses,

however, will not be enough to foster competition. The fact that

cellular and PCS operators have access to contiguous spectrum

gives them technological flexibility that will not be enjoyed by

SMR operators unless the Commission adopts the 200 contiguous

channel band plan discussed in the 800 MHZ further NPBM.»
Consequently, in order to encourage robust competition, the

Commission should adopt the proposal advanced by Nextel to make

available the 200 upper band channel. tor wide-area 800 MHz

licenses, subject to the adoption of a workable tran.ition plan

for incumbents, as is discussed in greater detail below.

12. Notably, earlier opposition to the Nextel plan

generally focused on two controversial aspects ot the proposal:

granting only a single license in each MTA, and mandatory

relocation of incumbent upper band licensees to accommodate the

MTA licensee.~' Notably, neither ot these controversial

components is part of the co.-ission's current proposal, and the

record of earlier co..ents does not dispute the need for clear,

contiguous spectrua in order to co.pete with other CMRS

offerings. Consequently, the Comaission should adopt MTA-based

service areas for the upper band channels.

For example, use of CDMA technology require. acce.s to a
contiguous channel block.

u' a.a Regulatory Treat.ent Third Order at paras. 92-93.

DeOl 94421.1 8
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B. lb. ca-ai••ioD Ibog14 Ltait Iliqibili" for 11& Lic.D'.'

13. In the original 800 KHz HPRM, the Co..ission

proposed limiting eligibility to hold a wide-area license to

entities that were licensed on one or more SMR Category (~,

upper band and lower band) channels in the MTA as of May 13,

1993, the date the BEBK was adopted.~ Similarly, Nextel's

proposal in the Regulatory Treatment proceeding was premised on

limit.d eliqibility.~ Althouqh the r.cord qenerally supported

limited eliqibility,W in the Regulatory Treatment Third Order

the Commission reversed course, and said there would be no

restrictions on holdinq an MTA license. W

14. Th. only appar.nt reason for the co_i.sion's

expansive view of eligibility is its deteraination to accept

mutually exclusive applications for MTA licenses and to award the

~ 800 KHz NPRM at para. 24.

W Next.l propos.d that only "lic.n•••• with an ESMR (wide
ar.a) qrant or ESMR application pending within the MTA as of
Auqust 10, 1994" be eligible. a.. Co••nts of Nextel.at 16
17; Regulatory Tr.atgnt. Third Order at n.182.

~, ~, PR Docket No. 93-144, Co...nt. of AMTA at. 10;
Co...nts of Dial Pag., Inc. at. 7; Co_ant.. of E.F. John.on
at 6; Co..ents of Fleet Call, Inc. at 10. iAa AlaQ GN
Docket No. 93-252, Co_ent. of AMTA at 20; Atlant.ic C.llular
Co., L.P. at. 2-3; CellCall at. 6; Dial Page, Inc. at. 3; Dru
Jenkinson At~ at 2; Russ Miller Rental at 3-4; NABER at
8; N.xt.l at 11; On.Co.. Corp. at 8-9; Pitt..ncrief
Co..unication., Inc. at 3. Wireline co_on carrier., who
have been prohibit.d fro. holding 800 MHz 5MB channels,
opposed limit.d .liqibility. aAA Co..ent. of SellSouth at
5; Co..ents of PacTel Paginq at 4; Co...nts of Southw.st.rn
Bell at 4.

W Regulat.ory Treatment Third Order at para. 107.

DCOl 94421.1 9
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licen.e. throuqh coapetitivebiddinq.W This plainly violates

section 309(j)(7) of the Act, which forbids the Commission from

basinq "a findinq of pUblic interest, convenience, and necessity

on the expectation of Federal r.v.nu••.... " Siqnificantly, in

the SOO MHZ NPRM, the Commission specifically found that the

pUblic interest would be served by limited eliqibility, statinq:

Numerou. SMR sy.t.m. already occupy all SOO
MHz SMa channels in many parts of the
country. This extensive infrastructure,
which i. alr.ady in place, will as a
practical .atter be the foundation for any
quality [wide-area SMa] offerinq.
Furtheraore, if applicants without
constructed systems were eliqible for initial
,KTA 1ic.nsinq , th.y would be required
non.th.less to prot.ct .xi.tinq co-channel
systems, and theirMTA systems would
therefore surround and provide no wide-area
service to larqe central regions. Existinq
licensees, in contrast, could increase
overall .pectrum capacity by aqqreqatinq and
reusinq their authorized frequencies at their
existinq sites. We therefore believe that
this initial license eligibility restriction
would enable non-disruptive and efficient
provision of service to the public, and thus
Asbbacker Radio Corp. y. FCC, 326 U.S. 327
(1945), does not Dreclude us from settinq
these standards. Iff

15. The Commission has not adequately explained why it

now favors open eligibility.W The circum.tances supportinq the

n' SOO MHz HPRK at para. 24.

W The Act states that, notwithstandinq its authority to use
competitive biddinq, the co..ission has an "obliqation in
the pUblic interest to continue to use enqineering
solutions, negotiation, threshold qualifications, .ervice
requlations, and other aeans in order to avoid autual
exclusivity in application and licensinq proceedinqs." 47

(continued••• )

DC01 94421.1 10
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Commission's earlier rationale tor limiting eligibility have not

changed. 800 MHz SMR spectrum remains heavily occupied. Co

channel incumbent licensees must be protected trom

interference.~ The co..ission itselt believes that mandatory

relocation of incumbents is untenable.» Consequently, an MTA

licensee without an existing presence in the market would be

unable to construct a true wide-area system, unless it is

prepared to acquire already authorized spectrua, which it may do

under existing rules.

16. Limiting eligibility is particularly appropriate

in view o~ the disruption to existing wide-area SMR operators

that has been caused by the long period of ti.e that licensing .
rules have been in flux. For example, CellCall has had a requesi

for extended impl..entation pursuant to existing Co.-ission rules

pending at the co..ission since March 1994, without action due to

the delays that regulatory changes have injected into the

licensing process. In the meantime, CellCall has had to exercise

options to acquire channels or risk losing spectrum necessary to

n' ( ... continued)
U.S.C. S J09(j)(6). In view ot this explicit congressional
intent, the Co..ission's failure in the 800 KHz Further NPRM
even to propose li.ited eligibility as a .eans ot overcoming
the obstacle. to implementing a wide-area SMR system that
will have the ability to compete with other CMRS providers
appears arbitrary. Thus, as set forth belOW, CellCall
supports the auctioning·ot MTA licen.es to eligible
applicants~ if applicants tirst are permitted to resolve
their mutual exclusivity.

W Regulatory Treatment Third Order at para. 145.

»' SOO MHZ Further NPRM at para. 32; Raqulatory Treat.ent. Third
Order at para. 106.

DC01 94421.1 11



+--

its service plans, but has been unable to incorporate the

acquired spectrum effectively into its system due to delays in

the proces.ing of it. pending wide-area requ••t. Und.r th•••

difficult circumstances, accordinq CellCall and other. who are

similarly situated a licensing preference would serve the public

interest. Thus, CellCall favors limitinq eliqibility to hold an

MTA license to any .ntity that currently is authorized to op.rate

within the MTA or whose application to .erve any area within the

MTA was pending as of August 9, 1994, the date the Co..ission

adopted the Regulatory Tr.atment Third Order and stopped

accepting ~ew applications for 800 MHz channels.nl

C. Ce11o.11 ••vor. lOO-Culme1 Upper 8aDcJ Block.
ap' ppliai,.. Aqgreqa,ioR of '10ok.

17. The Co..i.sion propos•• issuing four 50-chann.l

block licenses within each MTA. Although 50-channel blocks could

result in a great.r number of MTA lic.n•••• , and th.or.tically a

qr.ater number of competitors, 50-channel block. si.ply may not

offer the opportunity to implement a viable wide-area system. On

the other hand, awarding a .ingl. 200-chann.l MTA lic.n.e could

dimini.h comp.tition.~ Moreov.r, the r.cord in the Bequlatary

W In the event the Co..i ••ion eliainate. the prohibition on
eligibility of wirelin. t.l.phon. co..on carri.rs tor SMR
channel licen.ing, the co..is.ion should al.o allow such
carrier. to hold MTA lic.n.... Th.y have be.n pr.v.nted by
rule from holding SMR licenses, not by lack ot interest in
providing competitive services.

For example, both CellCall and Nextel (inclUding its
affiliates) have aggregated enough channels in the MTAs
where CellCall has a .eaningful pre.ence to e.tablish viable

(continued•.• )

DCOl 94421.1 12
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Treatment proceeding indicates that a single licensee may not

require 200 channels to imple.ent a wide-area syste.;W even if

it does, allowing unli.ited aggregation of channel blocks would

permit it to do so. consequently, CellCall believes that

authorizing two 100-channel block licen.ees in each MTA offer.

the best solution.

18. CellCall agrees with the Commission'S proposal not

to limit the number of upper band channels a single entity may

hold within a given MTA. Because the entire upper band spectrum

amounts to only 10 MHz, restricting a single entity to less than

this amount is inconsistent with the goal of creating competition

to other CMRS providers, who are authorized a minimum of 10 MHz.

Moreover, as the Commission notes, because there is a 45 MHz cap

on the total amount of CMRS (cellular, PCS, and SMR) spectrum an

entity may hold within a single .arket, there is little risk of

anticompetitive harm fro. allowing unlimited SMR spectrum

aggregation. HI

D. Lieu.iaq of Lour MIMI l!Jl••••l.

19. A. noted, the Comai.sion seeks co..ent on two

alternative plans for licensing of the lower band SMR channels.

CellCall favors licensing the lower band channels in five-channel

U! ( ••• continued)
competing .y.t.... Granting a .ingl. wide-area license
would, therefore, eliminate a competitor.

Dt ~ Regulatory Treatment Third Order at para. 103.

~ a.u 800 MHz Further NPRM at para. 23.

DC01 94421.1 13



blocks for use on a BTA basis; moreover, the commission should

license the 150 General category channels ADd the 80 non

contiquous SMR channels on this basis. This scheme provides

flexibility to licens.es and administrative advantages to the

Commission.~1 Licensees also should be permitted to swap

frequencies to aggregate contiquous channels that would comprise

their BTA license.

20. CellCall agrees with other Commission proposals

with respect to the lower band, including (1) allowing lower band

channels to be used for any purpose that is technically

consistent with the rules, whether as part of a lower band system

or an upper band MTA system; (2) peraitting frequency swaps

between upper band and lower band licensees; (3) prohibiting an

entity from obtaining more than five lower band channels at a

time in one service area without constructing and commencing

service on all previously licensed upper band and lower band

channels in that area; and (4) prohibiting future requests for

extended implementation on the lower band channels. W

III. li~,. &14 0'119.,io•• of MIA LiAtp••••

A. '0.110&11 .uppor~. ~h. ca.ai••io." .ropo••1.
legartiaq 'h. ligb'. of IIA Liatp••••

21. The Co..i ••ion's primary purpose in codifying 800

MHz SMR wide-area authorization i. to accord right. that allow

the wide-area licensee to implement a mobile co..unications

HI ~ ~ at para. 25.

W ~ at para. 26.

DCOl 94421.1 14
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system that has the opportunity to compete with other CMRS

licens.es. W Cellular and PCS licensees now generally are

permitted to self-coordinate and make minor modifications to

their systems within their service areas (~, add, delete,

move, and otherwise modify transmitting facilities without prior

approval).W The 800 MHZ Further NPRM propos.s to grant similar

rights to the holder of an 800 MHz MTA license.~ Based on the

Commission's conclusions that wide-area SMR service is

SUbstantially similar to cellular ••rvice and that the two

services should be regulated similarly, C.llCall believes that

the Commission must incorporate the same treatment into its 800

MHz SMR rules." .
22. In addition to conforming the privileges of wide- ·

area SMR licensees to those accorded other CMRS licensees, the

commission also propo.es to ~ant MTA lic.n.... c.rtain other

rights. Channels authorized to an incuabent 800 MHz SMR licensee

would revert automatically to the MTA licens.e if the incumbent

fails to construct, discontinues operations, or otherwise has its

W According to the Co..i ••ion, MTA lic.n.... .hould have the
same flexibility a. cellular and PCS lic.n.... in teras of
location, d••ign, construction and .odification of
faciliti•• throughout the ••rvic. area. 800 MHz Further
HEBK at para. 30.

nt ~ 47 C.F.R. SS 22.163, 22.165, 24.237, 24.815.

~t 800 MHz Furth.r NPRM at para. 30.

.. It appears that si.ilar proposals aade in the Regulatory
Treat.ent Further RPRM were not adopted because of the
Commission's desire to auction the.e rights.
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license terainated. W Also, an MTA license. would be permitted

to negotiate with incumbents within the MTA to purchase or

relocate th.ir systems, and the Commission would "presumptively

consider[]" any application to transfer or a••ign an incumbent

license to the MTA licen.ee to be in the public interest.w

CellCall does not object to either proposal. The automatic

reversion of unused channels to the MTA licen••e is a useful

"right" not otherwise available under the Commission's rules.

The presumptive support for assignments to incumbents should

already exist. Inde.d, the commission could not justify refusing

to grant applications to assign or transfer 800 MHz SMR channels

to a qualified transferee or assignee (regardless of whether it

is an MTA licensee), so long a. such applications comply with

governing commission rule. and policies. However, stating

support for such transactions is worthwhile. The Commission

should similarly support channel swaps between MTA licensees and

incumbents that involve relocating incuabent. to lower band

channels licensed to the MTA license••

B. ~••ropo.a1•••9ar4i.9 ~& Lic•••••
gbliqa,io.. 'bou14 ,. l14ifi14

23. The Co..ission's proposals with respect to MTA

licensee obligations, like its proposals r.garding the rights of

MTA lic.n•••• , are in large part obligatory under the 1993 BUdget

Act's mandate that the Commission confora its technical and

ill 800 MHZ furth.r NPBM at para. 31

W liL.
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operating rule. for services that are substantially similar.

Thu., CellCall .upport. granting wide-ar.a SMa lic.n•••• five

years to construct their sy.tems.~ A five-year benchmark i.

consistent with both existing wide-area SMa rules and cellular

rules. w However, incumbent licensees who have been granted

extended i.ple.entation periods under existing rule. and who

obtain an MTA license shOUld be required to comply with their

original implementation schedule, on which the Commission'. grant

of wide-area authority in part was based, and with the

requirements of rule Section 90.629. The public interest will

not be served by allowing such incumbents additional time in the

absence of a r.qu.st for waiver that d.monstrates why the wide

area system cannot be i.ple.ented in accordance with the

licensee's original proposal. W

24. The Commission tentatively concluded that an MTA

licensee will be required to provide coverage to at least 1/3 of

the MTA popUlation within 3 years of license grant and 2/3 of the

MTA popUlation within 5 year. of licen.e grant.- The.e

benchmarks are similar to those established for broadband PCS

fl.1

~I

~ ~ at para. 46.

a.. 47 C.F.R. 55 90.629, 22.947.

The co..ission believe. that MTA licenae. will in so.e
instance. be held by existing wide-area licensees. 800 MHz.
Further HPRM at n. 78. If so, extending their original
construction requir..ents beyond five years would only delay
service to the public.

800 KHz Further BPIM at para. 48.
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lic.n•••••nt How.v.r, in CelICall'. vi.w, the cov.rage

requirement. should be strengthened. Unlike competing CMRS, the

800 MHz SMR spectrum is heavily occupied, and thus MTA licensees

are likely in mo.t instances to be incumbent licensee., including

those who have received or applied for rule waivers or extended

implementation authority under section 90.629 of the rules.

Consequently, applying other CMRS coverage requir••ents will not

serve the pUblic int.rest in receiving wid.-area service at the

earliest practicable date, because many incumbents already have

facilities in the core areas of their syste.s that comply with

the proposed coverage benchmarks. Thus, C.llCall believes the

public interest will be served by adopting a geographic coverage

requirement in conjunction with or as a replace.ent for a

population cov.rage require.ent.

25. CellCall agrees with the Co..ission that an MTA

licensee should be required to satisfy its coverage require.ents

regardle.s of the .xtent of the presence of incumbents within the

MTA, and that failure to acquire a sufficient number of channels

within the MTA will not excuse a licensee'. failure to satisfy

coverage requirements.W

26. C.lICall di.agrees with the Co..i ••ion'. proposal

to penalize an MTA licensee's failure to comply with coverage

require.ents by requiring it to forf.it its license. Instead,

the Commission .hould adopt provision. that are ba.ed on the

~ iAA 47 C.F.R. S 24.203 •.

W 800 MHZ Further NPRM at para. 49.
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cellular unserved area rules and that mirror the proposal to

award unconstruct.d incumbent channels to the MTA licens.e.

Thus, unconstructed channels should be available to incumbents

(not including the MTA licensee who failed to construct) who need

additional channels to expand their .y.t••••~ By limiting

eligibility for unconstructed MTA channels in this fashion, the

Commission addresses in part the concern that incumbents have an

opportunity to expand their systems.

IV. 'l'rMqe.t of Iam ....._' Liceasees

A. ..1ocatiop of Iacl,hallt Lic•••••• 81ao»14 •• 7011181;a"

27. The co..ission seeks comment on whether an MTA

licensee should be able to require incumbent upper band 800 MHz

licensees to relocate th.ir facilities, and if so on what terms,

or whether the partie. should be free to negotiate the terms and

conditions of any relocation. Noting the "vigorous and

widespread opposition" to mandatory relocation in the record of

the Regulatory Treatment Third Report, the Co.-ission tentatively

concluded that relocation should be voluntary.-

28. Ce11Ca11 concurs with the Co.-i.sion's r.asoning.

As the Commi••ion not.s, existing 800 MHz wid.-area licens.es

~I Again, the cellular unserved areas rules provide a model.
The Co.-ission should establish a one-day filing window on
which applications for suchunconstructed channels would be
accepted fro. incuabent licensees; co.petitive bidding
procedures should be used if mutually exclusive applications
are accepted for filing. a.a 47 C.F.R. S 22.949. This will
ensure that such channels are awarded to the .ntity that
values them most highly.

- 800 MHZ Further NPRM at paras. 33, 34-35.
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have acquired siqniticant amounts ot their existing spectrum

through voluntary transactions. The mark.tplace should continue

to dictate the circumstances under which a licensee either will

move to other spectrum to accommodate an MTA licensee or assign

its channels to an MTA licensee. Furthermore, the Commission is

likely to become involved in interminable disputes over what

constitutes a "reasonable" inducement to relocate. The

commission should be loathe to devote its scarce resources to

resolving such disputes.

29. The Co.-iaaion seeks comment on whether its

.xperi.nc~ in .stablishing mandatory relocation provisions may

serve as a model for relocation ot incumbent 800 MHz SMR

licensees.w In this regard, the co.-ission's most recent aodel

for relocation, adopted for the 2 GHz band, is not analogous.

That ruleW was adopted atter the co.-ission identitied the need

for a large block of spectrum on which to authorize new services

III ~ at para. 36.

W 47 C.F.R. S 22.50. Applying th.se guidelines to the
Co..i.sion's wid.-ar.a SMa proposal, tor the tirst two years
ot the license tera the MTA licensee and incuabent licensee
would negotiate voluntary relocation aqr....nts. In the
third y.ar the MTA licens•• would be able to initiate a
mandatory one-year periOd regarding relocation terms, during
Which the parties would be required to negotiate in good
faith. If no agre_ent is reached atter the third y.ar, the
MTA licen••e could reque.t .andatory relocation ot the
incumbent; howev.r, the MTA lic.n••• would be required to
demonstrate that tUlly co~arabl. alternative tr.quencies
are available; guarantee payaent ot all relocation expenses,
inclUding all engine.ring, equip.ent, sit., and regulatory
fees, and other reasonable costs; and construct new SMR
tacilities tor the incumbent and test the. tor comparability
to the existing system.
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and technologies, and a corresponding lack of such available

spectrum. W The 2 GHz band was selected because "[t]here are

substantial operations on virtually all of the lower fr.quency

bands, so that establishment of emerging technology bands will

unavoidably necessitate relocation of significant numbers of

existing users. The task ••• is to identify a relatively wide

band of frequencies that can be made available with a minimum of

impact on existing u.ers and that al.o can provide .uitable

operating characteristic. for new, primarily mobile,

.ervices."W The Commission also found that 2 GHz lic.n••••

(private and common carrier fixed microwave service prOViders)

could be relocated to higher frequency bands that provided

similar s.rvices and could .upport propagation over similar path

lengths, and that there were alternatives to fixed microwave,

inclUding fiber, cable and satellite communications. W

w R14eyelgpmant of Splctrua to Encourag. Innoyation in the Use
of New T.l,co..unicatioOs Technologi.s, IT Dock.t No. 92-9,
First Report and order and Third Hotice of Proposl4 Rule
Mating, 7 FCC Red. 6886, paras. 4, 6 (1992); S,cond Baport
and ord.r, 8 FCC Red. 6495 (1993), Third Report and Order
and Meapran4ua Opinion and order, 8 FCC Red. 6589 (1993);
Memorandum Opinion and Order, rcc 94-60, r.l.asld March 31,
1994, Second Ktpprandua Opinion and ord.r, FCC 94-303,
released DlclJlber 2, 1994. au AlG cr.ating New T.chnology
Bands tor Ealrging Teleco..unications Technology, OET/TS 92
1, January 1992, at 2, which "found that there are no
frequencies available below 1 GHz that could be made
available to n.w ••rvic.s. Exc.pt for a t.w narrow bands,
this .pectrum is used for broadcast or mobile service. that
would be very diffiCUlt to relocate."

ET Docket No. 92-9, Notice of Proposed Bule Making, 7 FCC
Red. 1542 (1992) at para. 9 (emphasis added).

W ~ at para. 17.
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